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Digests of Recent Opinions 


USBAND AND WIFE — DOM- 
FSTIC RELATIONS The 
Juvenile and Domestic Rela- 
tions Court has concurrent 
jurisdiction with equity to 
order support and -mainten- 
ance of a spouse and children. 
An order of the Juvenile and 
Domestic Relations Court 
granting support to a wife is 


—@ res adjudicata as to the rights 


and relations existing at the 
time thereof but is not res- 
) adjudicata and does not bar 
, separate maintenance action 
where there has been a subse- 
quent change in circum- 
stances. 
RACTICE — A defense of lack 
o! jurisdiction should be raised 
a motion to strike. 
ested from an opinion by 
ng, J. rendered Jan. 17, 1949. 
me Court. Lasasso v. Las- 
For appellant — Leslie S 
in (Frank G. Masini, atty.). 
respondent — Seymour B. 
a (Fred Freeman, atty.). 
Complainant sued for separate 
iienance. She obtained an 
rlocutory order requiring de- 
ant to pay $30 per week for 
upport of complainant and 
1e two infant children, togeth- 
with 


by 


counsel fees and suit 
noney, pendente lite. 
Defendant resisted the order 


yn the ground there was already 
ibsisting order of the Essex 
ounty Juvenile and Domestic 
lations Court for the support 
naintenance of complainant 
nd the children. 
While the strict rules of plead- 
require that in order to pro- 
erly raise the defense, a motion 
o strike the bill for want of 
quitable jurisdiction should 
ave been made, the defendant 
make the objection to the 
below and the issue was 
d there. It will therefore 
nsidered here. 
principal reason advanced 





by appellant is that the Juvenile 
and Domestic Relations Court 
ha mecurrent jurisdiction with 
Chancery and the doctrine of 
tes adjudicata applies. 

T problem of the respective 
sp 2s Of jurisdiction of the 
ty urts has been a trouble- 
SO one. Prior to 1946 the 
Jv le and Domestic Relation 
Court acted in these cases under 
the Disorderly Persons Act, R. S. 
<:204-1 ete. Construing an - 
der made under that act, the 
, of Errors and Appeals 


v. Hiers 132 Eq. 610, held 
irpose and relief yrded 
Juvenile and 
Court, and Court 
were different 
consequently the order of 
uvenile and Domestic Rela- 
Court did not bar a separ- 
naintenance action. 


er 
ail 
ions ol 


no 
alu 


nlarging the Juvenile 
Omestic Relations Act. 
amendment, made after 
S case, provides that such 
shall have concurrent 
jurisdiction with chancery in 
Matters of support and that the 
“may order the adequate 
port of the spouse, child, 
children or the entire family 
and shall have power to provide 
dy appropriate order for theil 
Support and maintenance”. The 
enactment of this statute super- 
Sedes the decision in the Hier’s 














| Case insofar as it holds the jur- 


1s iction of the two courts not 
0 be concurrent within 
Sphere of the statute. 


The principle of res adjudi-| 
cata, however, does not bar re-| 
‘tigation where, after the judg- | 


ment, subsequent events or con- 
ditions occur creating a new 


the | 


1 7 
eQgal 


Situation or altering the 
11 rights of the parties. If 
bill discloses new or differ- 
facts that differ from the 
relations adjudicated on by the 
‘mer forum. the bill presents 
for equitable jurisdic- 








the facts are scantily 
pleaded it is alleged that com- 
lainant extremely poor 
and that the husband’s 
neans have substantially im- 
proved. These matters could 
not have been adjudicated on in 
the former forum. 

Since the bill was properly re- 
tained, the allowance of support, 
counsel fees, and suit money 
was within the Court’s discre- 
tion and there was no abuse of 
discretion here. 

Affirmed. 


‘Missouri Plan’ for N. Y. 
Justices Proposed 


in 


? 
I 
YH 
2 
health 
I 








Albany (ACCN) Changed 
methods of selecting State Su- 


| 


U.S. Sues to Compel Sale 
Of Western Elec. by 
A TF. & F. 

The Government, in a move 
described a attempt to cut 
telephone rates, has filed suit 
in Federal court } ark, to force 
1one & Tel- 
its manufac- 
Western Elec- 


Ss 






VeVi 





. to Sei 
turing subsidiary 
tric. 

The suit charged that the re- 
lationship between the compan- 
ies constituted monopoly in 
ihe manufacture and sale of tel- 
ephone eauipment. This has re- 
sulted in higher telephcne rates 
throughcut the country, the suit 
said. 

The action was filed by Alfred 
Modarelli, United States attor- 
ney, who said the Department of 
Justice apparently 
district for the filing of the suit 





| because a number of large West- 


preme Court Justices would be} 


provided by two state constitu- 
tional amendments proposed in 


the New York State Legislature | 


oy Sen. Thomas C. Desmond,| 
Newburgh Republican. 
“The two amendments,” he 


explained, ‘aim to prevent boss- 


political hacks from ascending 
to judicial office. 


sent the next logical step beyond | 


that taken by the people of this 
state more:than a year ago when 
they approved machinery to 


|} manufacture 


speed up the removal of unfit} 


jurists.” 

One of the amendments pro- 
poses the “Missouri plan,” under 
which a nonpartisan seven- 
member 
judicial district would suggest to 
the governor three nominees for 
a Supreme Court vacancy. The 
appointee, after a year on the 
bench, would submit his name 
for the approval of the voters. 

The other amendment would 
provide seven aiternate methods 
in addition to the present meth- 
od for the selection of Supreme 
Court Jurists. Voters in each 
udicial district would determine 

‘hich method is to be used. 


Utility Anti-Strike Law 
Similar to Jersey's 
Proposed in Washington 















Olympia, Wash. ‘(ACCN) — A 
ublic utility anti-strike law 
milar to a New Jersey statute, 
propcsed in e Washington 
ate legislature by Sen. John H. 
Happy, Spokane Republican. 
The measure would provide 
for undatory arbitration of 
eny wage dispute involving a 


public utility. 

Explaining that ne was intro- 
ducing the legislation at the re- 
quest of the Communication 
Workers of America, independ- 
ent telephone workers union, in 
Spokane, Sen. Happy said: 

“After watching operation of 
the New Jersey law, the workers 
feel they would be ahead finan- 
cially if they could—by sacri- 


ern Electric plants are located 


here. Both companies, however, | 


are New York corporations. 

The Government charges that 
A. T. & T.,s control of Western 
Electric constituted a monopoly. 
The Government said the mon- 
opoly operated in this way: 

Western Electric manufactures 
equipment for A. T. & T. In turn, 
A. T. & T. controls all of the 
Bell Telephone companies which 
buy Western Electric equipment. 


controlled lawyers or mediocre| Therefore, the Government said, 


A. T. & T. controls the Bell com- 


They repre-| Panies’ only source of supply. 


The department said that this 
absence of competition in the 
and sale of tele- 
phone equipment has resulted in 
higher telephone rates through- 
out the country. 

Besides seeking separation of 
Western Electric from the Bell 


| system, the suit also asked that 


commission from each! 


| ern 


ficing their right to strike—be| 
|}assured of mandatory arbitra-| 


tion.” 

Under the bill, decision of the 
arbiter would be binding on both 
parties. Failure either to arbi- 

itrate or to accept the decision 
would be punishable by a heavy 
| fine. 

Sen. Happy said many unions 
have mandatory. arbitration 
clauses in their contracts, “but 
| when Those contracts expire, the 


| elause is no longer binding.” 


+ es ee eed 


~~ 





dissolution 
into three 


court order the 
Electric 


the 
of Western 


separate competing manufactur-| 


ing concerns. 
The complaint said that West- 
Electric manufactures and| 


sells more than 90 percent of all 


United States and that the re- 
maining 10 percent is produced 
under its direct control. 

Its sole customers are the Bell 
system operat firms which 





re 


are also owned 


ly by A. T. & T. 


mos 


t complete- 


Attorney General Tom C. Clark 
said “the chief purpose of this 
action is to competition 


in-the manui of telephone 


equipment”’. 


“This, in tu vill lower the 
costs of sucn equipment and 
create a sit under which 
State and Federal regulatory 


commissions will be afforded an 
opportunity to reduce telephone 
rates to subscribers.’ 

“The suit 
terfere with il 
Phone & Telegraph 
except to separate 
ern Electric, and will not disturb 
the operating efficiency of tele- 
phone service in this country.” 


does not seek to in- 
e American Tele- 
Company 





Governor Driscoll to 
Address Essex Bar 


Governor Alfred E. Driscoll 
will be the speaker at the next 
meeting of the Essex County Bar 
Association to be held on Wed- 
nesday, February 9, 1948 at 8 
P.M. at the Essex House in New- 
ark. The Governor, who is him- 
self a member of the Bar and 
formerly a member of the firm 
of Starr, Summerill & Lloyd, will 
speak on “The New Court Sys- 
tem as viewed from the Govern- 
or’s Chair”. 

‘Fhe meeting will be preceded 
by a dinner at 6:30 P.M. 


wat a s« 


selected his! 


it from West- | 


‘The Shop Book Rule in New Jersey 


| by 
L. Rosenberg, 

| Counsellor at Law (associ- 
|; ated with the office of 

| Adolph Schlesinger, Hack- 
| ensack, N. J.) 

| A study of the origin and de- 
| velopment of the Shop Book 
|} Rule reveals a branch of the 
j|law whose growth has been 
| hindered and distorted by un- 
| yielding vines of discarded tra- 
| dition. While this paper is pri- 
|marily concerned with the 
| manifestations of the Rule in 
the State of New Jersey, the an- 
| alysis of the problems involved 
|is equally applicable to other 
| jurisdictions. 

| The Rule is stated in Oberg 
v. Breen, 50 N.J.L. 145 as fol- 
OWS: 

| “By immemorial usage a per- 
| son’s own books have, for cer- 


Abraham 








William J. Brennan, Jr. 
New Superior Court 
| Judge 


| The Senate on Monday con- 
| firmed the nomination of Wil- 
|tiam J. Brennan, Jr., of South 
| Orange, for Judge of the Super- 
ior Court. The new Judge will 
be sworn in this afternoon by 
Chief Justice Vanderbilt and will 
be temporarily assigned to the 
Law Division, Passaic County. 
| He will sit with Judge Davidson 
ifor pretrials on Friday. 


Judge Brennan is a former 
associate editor of the New Jer- 
sey Law Journal and was a 
member of the Newark law firm 
of Pitney, Hardin, Ward and 
| Brennan. He was admitted to 
| the Bar in 1932, became a coun- 
| sellor in 1935, and achieved wide 
| repute as a practitioner. 


V. A. Sees Law Jobs 
Getting Scarce 





{ 


The next few years will see 
competition growing keener for 
positions in the profession of 
law. 

This conclusion was contained 
in a study prepared for the Vet- 
erans Administration by the Oc- 
cupational Outlook Service, Bur- 
eau of Labor Statistics, U. 5S. 
Department of Labor. 

VA advisement and guidance 
officers use the study as an aid 
in ‘counseling disabled veterans 
who plan to take educational 
and training courses. 

“Many law graduates are al- 
ready having trouble getting po- 
sitions in their field,” the report 


observed. “The number of 
bachelors’ degrees in law, al- 
ready at a peak of 10,025 this 


vear, is expected to rise even 
iurther because of a record en- 
rollment of more thaf 50,000.” 


Descriptive List of 1948 
Laws and Resolutions 
Available 


The annual Descriptive List of 
Laws and Joint Resolutions, en- 
acted by the Legislature during 
the 1948 legislative session is 
now available. 


Compiled by Sidney Gold- 
mann, head of the Bureau of 
Archives and History, the list as 
usual contains a concise sum- 
mary of all the laws and resolu- 


chapter numbers. 


Copies of the Descriptive List 
may be obtained from the State 





Trenton. 


“& 


with an index, and the bill and) 


tain defined purposes, become 
legal evidence recognized by 
repeated decisions of the 
Courts of this state. They are 
ligitimate prima facie evi- 
dence to show the sale and 
delivery in the usual course 
of business, of personal -prop- 
erty and its price, and of work 
and labor performed and the 
sums due for such services.” 

And, as further elucidated in 
Inslee v. Prall, 23 N.J.L. 457, 

“If they were proved to be the 
books of original entry used 
by the party in the regular 
course of his business, in 
which he made his daily entry 
of charges against all his cus- 
tomers and the books appear- 
ed to be fair upon their face 
and not open to suspicion or 
impeached for correctness, 
they were allowed to go to the 
jury as prima facie evidence 
of the truth of the charges 
they contained.” 

The “immemorial usage” 
sanctioning the admission of a 
party’s extra-judicial statement 
was necessitated by the com- 
mon law prohibition of a party’s 
testimony in his own behalf 
with his consequent inability, 
lacking a sales clerk, to enforce 
payment for sales or work per- 
formed on credit. Wilson v Wil- 
son 6 NJ.L. 95. Admitted be- 
cause of necessity, the books de- 
rived trustworthiness in the 
circumstance that they were 
kept in the regular course of 
business and not in anticipation 
of litigation. 

“The credit to which a book 

of the sort last mentioned is 

entitled as a matter of evi- 
dence is derived from the pre- 
sumption, that though a man, 
in the warmth of controversy, 
or heat of passion, might be 
disposed to raise up false 
charges against his adversar- 
ies, yet no one is so abandon- 
ed as, in his cooler moments 
without such excitement, and 
in the course of his daily 
business, deliberately to con- 
trive and meditate a fraud 
against his neighbor.” Wilson 

v. Wilson, supra. 

At this point it is weil to 
consider that the principles of 
“necessity” and “trustworthi- 
ness” are the basic keys for the 
admission of evidence as an ex- 
ception to the Hearsay Rule. 
The admission of Shop Books 
on these principles, in the opin- 
ion of Prof. Wigmore (Evidence, 
3rd ed. secs. 1518-1536), places 
them in the category of special 
exceptions to the Hearsay Rule 
and when considered as such 
one can readily understand the 
reluctance of the Courts to en- 


large upon the scope of the 
Shop Book Rule or relax its 
rigidity. 

The principle of necessity 


aforesaid effected the establish- 
ment of the following limita- 
tions: 

1. The party must have had 
no clerk, for, if he had, the 
clerk could testify. Wigmore, 
supra, sec. 1538., Radtke v. Tay- 
lor, 105 Ore. 559, 310 Pac. 863. 
No reported case can be found 
in New Jersey directly referring 
to this requirement. The rea- 
soning of the courts, neverthe- 
less, has clearly rendered it im- 
Plicit. Wilson v. Wilson, Oberg 


|v. Breen, supra. According to 


tions as finally enacted, together | 


} 


| 


Librarian, State House Annex, | 


Wigmore, ibid. the party must 
likewise have been his own 
bookkeeper. This apparently is 
not the rule in New Jersey. Vide 
Diament v. Colloty, 60 NJ.L. 
295, where the books were prov- 
ed by plaintiff's bookkeeper. 


(Continued. on Page 3, Col 1) 
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DIGESTS OF RECENT OPINIONS 


CONTRACTS — REAL PROPER- 
TY — At law the date fixed 
in the contract for settlement 
and passing of title is of the 
essence. 

—Where time for performance 
of a contract is not of the es- 
sence, one party may by no- 
tice make it so. 

CONTRACTS Financial in- 


ability to perform a contract) 


does not excuse a party from 
its obligation. 

—A purchaser who unjustifiably 
repudiates a contract to pur- 
chase, cannot recover there- 
after under it for some cause 
which he later discovers and 
attempts to assert. 


Digested from an opinion by 
Burling, J. rendered Jan. 17, 1948. 
Supreme Court. Earlin v. Mors. 
For appellant—Meyer M. Semel. 
For respondent — Gerald W. 
Kolba (Julius A. Feinberg, atty.). 


Plaintiff appeals from a di-| 


rected verdict for defendant. 
The suit was for earnest money 
and search fees incurred in ex- 
amining title to the lands re- 
ferred to in a contract of sale. 

On June 28, 1946, plaintiff 
agreed to purchase the property 
from defendants. The contract 
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called for settlement on August 
1, 1946. On July 10 plaintiff’s 
attorney wrote to the broker and 
informed him plaintiff had 
elected to “rescind” the contract 
because he was unable to raise 
the necessary funds. On July 16 
'defendant’s attorney notified 
| plaintiff that defendants would 
ibe prepared to close title at the 
broker’s office at 10 A.M. on Aug. 
1st, and that title must be closed 
;then. On Aug. Ist defendants 
‘appeared at the broker’s office 
| but plaintiff did not appear. 

| Between Aug. 6 and Aug. 10, 
| plaintiff caused a title search 
to be made. On Aug. 19, defend- 
ant contracted to sell the prem- 
lises to another party. On Aug. 
|23 piaintiff’s present counsel 
| wrote defendant’s counsel set- 
‘ting forth seven alleged defects 
‘in the titie, and demanding a 
,return of the deposit plus $250 
|for search fees and costs. 

| The letter of July 10 was an 
| unqualified statement that 
| plaintiff did not intend to per- 
|form the contract. This state- 
ment was ignored by defendant 
who elected to consider the con- 
tract still in effect. At law, the 
|day fixed in the contract is of 
| the essence. Moreover even 
‘where time for performance is 
|not cf the essence, one party 
may by notice make it so. After 
| defendant’s letter of Juiy 16, the 
| date fixed in the contract, Aug. 
Ist, was unquestionably of the 
essence. When at that time 
plaintiff failed to comply, it was 
he who breached the contract. 
At that time he had not even 


refusal cculd not have been 
based on the alleged defects in 
title. The only permissible in- 
ference is that plaintiff failed to 
perform due to his admitted in- 
ability to obtain the purchase 
money. 

It is a settled rule that finan- 
cial inability to perform a con- 
tract does not excuse a party 
from its obligation. This being 
in fact plaintiff’s reason for not 
performing, there was no justi- 
fiable cause for his breach. 





Consult “MOHAWK” for 
G. I. Home Loans 








The contract contains no pro- 
visions for damages in the event 
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commenced his search and his’ 


| 79@ Broad St., Newark 2, N.J. 


oi breach. Under such circum- 
stances a purcnaser who alone 
repudiates the contract without 
justifiable cause, as in the in- 
stant case, cannot recover under 
it. 


Affirmed. 
EVIDENCE — WORKMEN’S 
COMPENSATION — State- 


ments made by an employee 

to his treating physician, re- 

lating to symptoms and feel- 
ings are admissible, but state- 
ments made to the physician 
as to the cause of the injury 
er as to the place where it oc- 
curred are inadmissible and 
testimony thereof cannot be 
made the basis of an award. 

EVIDENCE — Statements made 
to or observations made by co- 
employees or others several 
days after an alleged acci- 
dental injury, are not admissi- 
ble as part of the res gestae. 

WORKMEN’S COMPENSATION 

—A certificate by an employee’s 
superior directing the employ- 
er’s physician to render “such 
treatment as may be neces- 
sarv”, “subject to the Work- 
men’s Compensation Act” is 
notice of an alleged accident 
but does not constitute an ad- 
mission of an accident arising 
out of and in the course of the 
employment. 

Digested from an opinion by 
Morris, J.C.C., rendered Jan. 3, 
1949. Middlesex County Court. 
Andriczak v. National. For ap- 
peliee Isadore Rosenblum, 
Henry M. Spitzer of counsel. For 
appellant — Arthur A. Sullivan, 
Edward E. Kuebler of counsel. 

The respondent below appeals 
from an award in the Compen- 
sation Bureau against it. 

The petition for compensation 
filed by decedent’s widow alleges 
decedent died on March 15, 1947 
as the result of an injury sus- 
tained on Marcn 7, 1947 in the 
course of his employment with 
respondent. 

The testimony was that de- 
cedent worked alone in a tun- 
nel as a furnace man. The claim 
is that some time prior to March 
11, 1947, the decedent while 
working alone sustained an in- 
jury to his scrotum; that on or 
about March 11, 1947 he reported 
the injury to his foreman, who, 
by a statement in writing intro- 
duced in evidence referred the 
employee to the employer's phy- 
sician, Dr. McCormick, for “med- 
ical and surgical treatment as 
may be necessary for an injury 
received March 11, 1947, subject 
to the Workmen’s Compensation 
Act”. Dr. McCormick examined 
decedent and, on March 13th, 
operated upon him. After the 


| operation decedent suffered de- 


lirium tremens and died on 
March 15. Dr. McCormick tes- 
tified the death was causally 
related to the trauma suffered 
when decedent was struck in 
the scrotum by the iron bar that 
he was using to stoke the fire. 

Petitioner testified that deced- 
ent left for work in good health 
and spirits, thet when 
returned hom. he showed her 
his testicle which was enlarged 


and he 


and abnormal. The petition 
alleges the accident occurred 
March 7%, which was a Friday. 
Petitioner’s testimony was she 


saw the testicle when decedent 
came home on Sunday night, 
which would be March 9th. She 
stated her husband returned to 
work on Monday and Tuesday. 
The foreman testified he wasn’t 
sure of the date that decedent 
reported the accident to him but 
stated it was either the 10th or 
llth, and that he gave decedent 
a certificate to Dr. McCormick. 
Fellow employees testified to 
having observed the enlarged 
and discolored testicle on or 


about March 11th. 
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Supreme Court Analyzes Evidence Rules 
Relating to Statements of Decedents 


The New Jersey Supreme 
Court in an opinion by Justice 
Case and concurring minority 
opinion by Chief Justice Van- 
derbilt, rendered on January 17, 
presents an excellent exposition 
cof the existing state of the rules 
of evidence relating to hearsay, 
res gestae, and statements of 
aecedents, and of the theory un- 
derlying these rules. 

The question arose in a suit by 
a daughter to enforce an alieged 
oral agreement by her deceased 
father to leave his entire estate 
to her, or to recover damages for 
breach of such alleged oral 
agreement. The trial court per- 
mitted the defense to introduce 








The established rule is that 
statements made by an employee 
to the treating physician for 
the purpose of diagnosis and 
treatment, relating to his symp- 
toms and feelings, are admissible 
in evidence, but statemenis 
meade to the physician as to the 
cause of the injury or as to the 
place where it occurred, are in- 
admissible and should be re- 
jected by the court. Accordingly, 
such statements or testimony 
thereof or based thereon, can- 
not, as here, form the basis of 
an award of compensation. 

The report made to the fore- 
man and the observations of 
the fellow employees were too 
remote to be ccnsidered part of 
the res gestae. Though deced- 
ent worked alone, he was in 
hourly contact with his fellow 
employees and there is no testi- 
mony as to any statement that 
can be considered as part of the 
res gestae. 

The Deputy Commissioner 
found that the certificate made 
by the foreman was an admis- 
sion against interest on behalf 
of the employer and that it was 
not only notice of an accident, 
but also an acknowledgment 
that the employee had suffered 
an injury subject to the Work- 
men’s Compensation act. This 
court cannot agree with such 
finding. The certificate can 
only be considered as notice of 
an alleged accident. It did not 
admit that decedent suffered an 
accident arising out of and in 
the course of the employment, 
nor did it waive any rights of the 
employer under the Compensa- 
tion Act. 

Petitioner failed to establish 
by competent evidence that de- 
cedent suffered an accident aris- 
ing out of and in the course of 
his employment. 

Petition dismissed. 


in evidence a written statemen: 
or narrative prepared by the de- 
cedent approximately one year 
before his death setting forth 
the relationship which had ex.- 
isted between himself and his 
daughter during the preceding 
ten years. 

While readily concurring 
holding that complainant had 
failed to establish her case, the 
majority and minority were a 
sharp issue as to the admissibil- 
ity of this statement. The ma- 
jority holding was that. the 
statement was inadmissible un- 
der our existing rules of evidence 
as being a seif serving declara- 
tion and contrary to the hearsay 
evidence rule. The majority alsy 
held that it was not admis-f 
sible as part of the res gestae 
nor as a dying declaration. In 
addition, the majority opinion 
approvea the reason and logic 
underlying the hearsay rule and 


in 


its narrow exceptions and founc® 
those reasons applicable in the§ 


instant case. 


The minority opinion, on the 
other hand, while recognizing 
the rules cited by the majority, 
holds that time and experience 
has indicated the desirability 
for modification of these rules of 
exclusion insofar as they relate 
to statements made by a person 
now deceased, and that in cer- 
tain circumstances, such as that 
here present, the reasons under- 
lying these rules are not logic- 
ally and soundly applicable 


cns warranting the admission of 
such evidence. The minority 


also holds that the statement 1s § 
admissiole under our decisions} 
recognizing statements of an ex-§ 
isting state of mind of a deced- FF 


ent as an exception to the hear- 
say rule. 


Robertson v. Hackensack Trust § 
Co. Supreme Court of New Jer-f 


sey. No. A35 Sept. 1948. 





Announcements 

Lester J. Kramer announces 
the removal of his offices to 
Teaneck Theatre Bidg., 39 
Cedar Lane, Teaneck, and - 
boken Land Bldg., 1 Newark 
Hoboken. 





H) 
H 
cS 
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& Schenck announce 
that Jay E. Bailey and Earle 
Ogden Bennett have 
members of the firm. National 
Newark Building, 744 Broad St., 
Newark 2. 





Bailey 











services may be 


Newark . 


FEDERAL DEPOSIT 








A ay tatement of ‘Policy 


HE Fipeyity Union Trust Company 
wae long emphasized to individuals 
planning to name this institution in a 
fiduciary capacity that the individual’s 
own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 

We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 


interests of the public which both the 
bar and ourselves serve. 


FIDELITY UNION 


TRUST COMPANY 


«++» NEW JERSEY... 


MEMBER FEDERAL RESERVE SYSTEM AND 


CHARTER MEMBER NEWARK CLEARING HUUSE ASSOCIATION 


correlated to the best 


. . East Orange 


INSURANCE CORPORATION 
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are overcome by superior reas-§ 


become § 
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. The books are not admiss- 
e to prove money paid or 
ned since these transactions 
usually evidenced by a re- 
pt or bill of exchange. As 
tated by Ford, J. in Wilson v 
Vilson, supra, 

“These naked transactions in 
money have ever been con- 
icted, not in books, but b3 











mds, bills, mortgages, notes 
receipts, excepting some 

ol tty or irregular instance 
bil. serving no weight whatever 
““@l soainst the rule. Money ha 
na- ever been considered analog- 
the is to goods or articles sold 

An- for a price.” 

_ Chief Justice Kirkpatrick, 
whe however, dissented from this 
the view and very cogently remark- 
is eee ee 
: Upon principle, I can see no 
— ason why a book should be 
me wful evidence of one item 
"ff and not of another; why 
~" should it be evidence of goods 
nee sold and delivered and not of 
7 money paid or advanced. Why 


should there be witnesses vall- 
1 or receipts taken in the one 
se more than in the other 








ng@ If necessity be pleaded for the 
ty, one, may it not for the other 
ice also? For they are both trans- 
ity actions in the common course 
of of business, equally frequent 
te r nearly so.” 
on Lamentably, the voice of the 
"-@ good Chief Justice was over- 
cried; no doubt, by the terror- 
r stricken warnings of his col- 
C-@ leagues, who must have view- 
2 ed with horror any further en- 
S- @ croachment upon the sacrosanct 
of @ rule against hearsay. Slavishly 
following Wilson v. Wilson ars 


Jarman v. Dunhan 11 N.J.L. 189 
nslee v. Prall supra, Hauser 
viness 62 N.J.L. 518 and Hodg 
1 v. Harris 8 N.J. Misc. 188. 
The books are generally not 
dmissible to prove money r 
ived. Oberg v. Breen, supra 
avenport v. Kimble 21 NJ 





oe 


s Misc. 29. In these cases the book 
entry was offered to prove part 

= payment in bar of the Statute 

= of Limitations. It would scarcely 
be contended, however, that the 

$M receipt of money could not be 
© @ shown solely in diminution of 
9 @ defendant’s liability and to 
-@ credit payment on _ account. 
»@ Bayonne v. Standard Oil Co. 8&1 
N.J.L. 717. The application of 
the latter principle leads to an 


| New 


The Shop Book Rule 


227: Smith v. Gavin 5 N. J. 
Misc. 323. In such an event the | 
same payment would be admiss- 
ible if the action was commenc- 
ed prior to the lapse of the 
original statutory period and 
inadmissible if the action was 
nstituted thereafter. The gen- 
eral rule nevertheless has 
re-iterated in Barbera v. 
John Hancock &c Insurance Co 

127 N.J.L. 122. In this case plain- 
tiff asserted that defendant had 
lefault by accepting the 
the court refused to 
defendant’s books to 
that the money had been 
a special account as 
nally accepted, stating: 
re not familiar with any 
rule of law which would give 
admissibility to self-serving 
jence of this character. In 
l, a party’s book is not 
in its own favor 
touching the receipt of money 

by it. Oberg v. Breen 50 N.J.L 


peen 






=~ 





evl 








gener 


testimony 


145” 

4. They are not admissible to 
prove a_ special contract. in 

nser v. Boyle 16 NJ.L. 395, 


Da 
plaintiff sued upon a book ac- 
showing an exchange of 
I and a balance of $30.00 
due thereon. The court held: 

“That part of the demand 

charging for an exchange of 

horses should not be stated as 

a matter of book account, as | 

it is here; but should be 

specially set forth.” 

5. They are not admissible to 
establish unliquidated damages. 
Swing v. Sparks 7 NJ.L. 59; | 
Wait v. Krewson 59 NJ.L. 71 

6. They are not competent 
where the goods sold have been 
delivered to a third party, un- 
authority of the third 

receive the goods is 
established. Tenbrooke v. 





. WNT 
count 


horses 


. 
Ca 
less the 





Vv O 


party 


first 


Johnson 1 N.J.L. 334. Nor is the 
third party eligible to establish 


his authority aforesaid because 
his testimony tends to discharge 
Townley v. Wooley, 1 
431. 

7. They were held not admiss- 
ible to establish the purpose for 
which merchandise was sold in 


an action against a third party 
on his guaranty of payment in 
the event the goods were de- 


voted to that purpose. Locke & 
Smith v. Mechler 81 N.J.L. 232. 

The above limitations, al- 
though fairly representative of 
Jersey, do not include 


| others found in sister jurisdic- 


nomalous conclusion. It is set- | 


e a 

e fm tled that part payment made} 

e @ before the running of the Stat- 

1 @ ute of Limitations extends the 
time thereof. Randolph v. Gen- 


Investors Co. 96 NJ. Eq. 


} 
| 
| 
| 
| 


tions. These may be found col- 
lected in Wigmore, supra, secs. 
1541, 1542 and 1543. 


As previously stated, Shop 
Books satisfied the criterion of 
Trustworthiness by being a con- 
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TITLE SERVICE | 





COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 
* 


| 
Largest title plant in the State | 
| 
| 


New JERSEY REALTY TITLE 
INSURANCE COMPANY 


Title Service Exclusively 


TRENTON 








comitant of the regular course 
of business. In addition there- 
to, honesty could be predicated 
on the fact that the entries 
were made ante litem motem 


| and that any inclination to mis- 


statement would be counter- 
acted by the danger of business 
disaster. The requirement of 
regularity as an element of ad- 
missibility involves the follow- 
ing details: 

1. The form or material of 


U 


the “book” is not terial pro- 
vided it is regularly kept. While 
the usual arrangement is 
chronological, an account kept 
“ledgerwise” (per tomer) is 
admissible. Jones DeKay 3 
N.J.L. 955. Delivery slips which 
constitute the only original re- 
cords are not ectionable 
Betz Market v. Hillman 10 NJ. 


Misc. 10. 
2. The entry must be 


reaSor- 


ably contemporange with the 
event it records. In Bay v. Cook 
22 NJ.L. 343 where a doctor 
sued on a book account and it 
was objected that the services 
were not charged therein on the 
day rendered, the court held: 


“The charges of $5.00 in sev- 
eral instances e! ‘acing serv- 
ices of two or three days are 
neither contrary to law nor 








the practice that prevails 
with men who keep their ac- 
counts at home, while their 
labor and services are render- 
ed elsewhere.” 

See also Diament Colloty 


supra admitting entries 
some twenty days after the work 
was done, the place where the 
services were rendered being in 
an other city than the business 
headquarters. On other 
hand, monthly en 


+h 
ne 


was held to be too long an in- 
terval, where daily records were 
kept of telephone calls made 
by subscribers. Rumsey v. Tele- 
phone Co. 49 NJ.L. 322. 

In addition, the following 


general evidential 
must be fulfilled: 


1. New Jersey, apparently fol- 








lowing the Dutch stice, did 
not require that the party make 
a suppletory oath identifying 
the books. Radtke v. Taylor, 
supra. Authenticity was estab- 
lished by extraneous evidence. 
Cole v. Anderson & N.J.L. 68. 


2. The entrant 
personal knowledge of 
transaction, nor is the 
mony of the transactor required 


h 
ii 


e 


where the mechanics of the busi- | 
impracticable. | 


76 N.J.L. | 


ness renders this 
In Corkran v. Rutter 
375 the court held 


“We think it clear that if no 
Slips at all had been used 
these books would be entire- 


ly competent under a system 
of workmen reporting orally 
to the bookkeeper the num- 
ber of hours consumed and 
material used. Business could 
not go on unless the employer 
could rely on the staterment 
of employees in such matters 
and every book account in a 
business of any magnitude is 
necessarily made up in a large 
measure of entries based on 
the reports of employees” and 
to like effect, in Grobart v. 
Passaic Valley Water Com- 
mission 134 NJ. Eq. 413 we 
read; 

“The Messrs. Cook were em- 
ployed to determine the 


amount of water diverted. 
They compiled the figures 
from the _ records. received 


from employees and it was 
not necessary to call each em- 
ployee or meter reader to 
testify as to the accuracy of 
the reading. In making a sur- 
vey or a map it is not neces- 
Sary to call each rodman and 
each chain carrier to testify 





(Continued on Page 5, Col. 4) 








—We Cooperate With Atterneys— 


SARASOHN & CO. 


FIRE ADJUSTERS FOR THE 
POLICYHOLDER 
786 Broad Street, 
Newark 2, M. J. 
MArket 3-3213-4 


made | 


tries of totals | 


pre-requisites | 


need not have | 


testi- | 


¥ale Students Use New Method 
to Set Up Criteria for High- 
way Designing 


New Haven, Conn. (ACCN)—A 
study of the weaving and merg- 
|ing maneuvers of motorists has 
| been issued as part of the Yale 
| bureau of highway traffic’s long- 
| range program to establish new 

criteria in redesigning the high- 

ways of America. This work is 
being conducted in conjunction 
with public officials. 

Entitled “Studies of Weaving 
and Merging Traffic,” the report 
is based on a theory that each 
motorist forms a “time judg- 
|ment” of the safe opening be- 
| tween vehicles into which he 
can move after leaving a stop 
sign or when crossing into the 
| adiacent lane. 

Three former students of the 
Yale bureau of highway traffic, 
|who have recently graduated 
;}and assumed responsible posi- 
| tions in their field, compiled the 
|data. They point out that the 
|driver’s judgment is made in 
| terms of “time” rather than dis- 
| tance, since the “traffic gap” is 
| actually moving along tne high- 

way, and the motorist’s action 
|dGepends on his own speed as 
| well as that of nearby cars. 

| In announcing the report, the 
fourth of its kind, Theodore M. 
Matson, director of the Yale 
bureau of highway traffic, de- 
clared, “by measuring the oper- 
ations of a number of drivers, it 
should be possible to design 
| highways to fit their habits. We 
feel that student research, 
|}exemplified by these theses, 
fundamentally important in 
| training students, and that the 
|}methods developed and data ob- 
| tained will be useful to all high- 
way design engineers.” 





|Houston Wynn, Stewart M. 
Gourlay, and Richard I. Strick- 
land, studied the movement of 
cars at stop signs, acceleration 


lanes, expressways and _ traffic 
circles. The studies were con- 
ducted on the Henry Hudson 


Parkway near the George Wash- 





! 
| 


Find Time Gap Main Factor 
In Merging Traffic 


ington bridge in New York, and 
at Pulaski Circle in Harford, 
Conn. 

Using a 16 millimeter movie 
camera, an electrically driven 
counter and a timing mechan- 
ism set to operate the shutter at 
a rate of 88 pictures per minute, 
the students measured the traf- 
fic movement. With the camera 
Nlaced at a point in which its 
field of view included the de- 
sired sections of roadway, they 
determined such quantities as 
the time required to weave from 
one lane to another and the 
effect of parked cars on the free 
movement of traffic. 

To show the restrictive action 
of stop signs. studies were made 
at similar intersections. The 
average motorist, they found, 
needs a traffic “gap’—or dis- 
tance between vehicles—of six 
seconds duration before enter- 
ing the passing or through lane 


| after a stop sign, but will weave 


| “when 


into an adiacent lane in a two 
and one-half second “gap” if his 
car is in motion. 

Considering night driving con- 
Ccitions, the authors found that 
good street lighting is 


| provided, the night capacity of 


as | 
is | 


} 


The authors of the survey, F.| 


merging traffic is little less than 
the daylight capacity.” 

The authors conclude that the 
time “gap” acceptable to a large 
group of motorists under various 
traffic conditions should supply 
fundamental data for the de- 
sign of highways to accommo- 
cate the road users. 





«om aa a 


SINCE 1920 


APPRAISALS 
of 
REAL ESTATE 


Serving 
Banks, Insurance Companies, 
Attorneys, Investors, Estates. 


EDWARD |. FORMAN 


331 Washington St., Newark 2, N.J. 
MArket 2-2943 
Member American Institute of 
Real Estate Appraisers 
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BONDS 





Court & Fiduciary 


PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,00@ or less 
17 ACADEMY ST., NEWARK 2, N.J. 


BONDS 


MArket 2-1704-& 
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For 136 years, in days of national’ 
disaster, 
National State Bank has assumed 
its full share of responsibility. 


in dark years of war, 


FOR INSTITUTIONS 


The National State Bank renders 
many fiduciary services valuable to 
charitable, educational and other in- 
stitutions in connection with their 


investments and other financial prob- 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 
810 BROAD ST., NEWARK I, N. J. 


Member Federal Deposit Insurance Corperation 
Charter Member—Newark Clearing House Assoctetion 
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William J. Brennan Jr. 


The appointment of William J. Brennan, Jr., adds another man 
of ability, industry and integrity to the Bench. These attributes are 
so freely ascribed to appointees that it sometimes becomes difficult 
to emphasize the special application in any particular case; and 
that is the situation here. To these attributes we must add that of 


cordiality. We are c¢ 
same praises after 
Bench. 


Mr. Brennan 


nfident that we will be justified in offering 


*he 


has served some years on the 


LOYALTY TO CLIENT AND TO COURT 


“No man 

Ye cannot 
practicing lawyer 
and to his client. 


can 


The 
to the courts 
he is in the confidence 

The recent 
puts a heavy burden upon th 
towards the Court, to disclose to 
about to be committed upon the 
collusion, where the 


serve 
serve God and mammon.” 
however 
He is an officer 
of his client. 

decision of the Supreme Court 


e lawyer in 


atterney’s knowleage 


two masters 


allegiance; 
and 


double 
of the Court, 


does owe 


in re Stein, et al. 
the fulfillment of his duty 
the Court a fraud committed or 
Court by means of perjury and 


oi the fraud is in part 


personal and in part obtained from the client. 


not be done to 
Nor 


O} pinion. 


Justice will 
exerpts from it. 
discussion of the 


will editorial 
We can do no more than 


merely by quoting 
full analysis and 
give a 


the opinion 
space justify 


very 


brief digest of the case to point out the significance of the decision. 


the attorney, T., it 
represented 
she was being 
T. knew that 


AS to 
had often 
him that 
desertion. 


sued fc 
the 


appears 
in domest 
xr divorce 
action was baseless and < 


woman whom he 
matters informed 
the grounds of 
idviscd her 


that a 
and other 
upon 


ic 


to defend. This, she refused to do. T. did not represent her in the 


divorce action, but “thereafter 
other matters related thereto.” 
ledge of the 
divorce action, 
case.”’ 


was not privileged 


he continued to 
The 
facts gleaned from Mrs. Yedwab, 


The Court goes on to say that he, 


represent her in 
found that T.’s “know- 
the defendant in the 
under the circumstances of this 
T., had personal know- 


Court 


ledge of the facts in addition to any information he received from 


It appears, at least 


his client. 


the 
ud 


This being so, then obviously 
his client’s confidence and coi 


the Court sc 
ten an anonymous letter to the Court in part exposing 


T. had writ- 
the fraud. 
breached 

to have 


found, that 


attorney had already 
not in good logic claim 


acted in accord with such confidence. 


It is obvious that in a maiter 


generis, to stand on its own particular circumstances. 


rule set forth by the Court is: 
“Where 
petrated upon a Court, 


every case is sui 
The general 


of this nature, 


there is revelation of a fraud about to be per- 
of which an attorney 


is an officer, 


there is a definite obligation upon and we conceive it to be 


the duty-of that attorney 
disclosure of such the 
petviegen. 3 

In jus 


LO 


to communicate 
court, 


a full 
not 


and make 
when the matter 


1S 


tification of T.’s conduct counsel urged an opinion of 


the Committee on Professional Ethics and Grievances of the Amer- 
ican Bar Association, known as Opinion 268, which states: 


“Confidences of a Client— 
resident as to a divorce who 


A lawyer consulted by a non- 


learned that the client had 


an insufficient bona fide residence may not properly tell 


this to the Court or 


to another 


lawyer later procured by 


the client to obtain such divorce.” 


As to this contention the New Jer 


Supreme Court said: 


sey 


“Even if that opinion was applicable to the instant 


case it would not 


be controlling. 


This Court reserves to 


itself the right to be the final arbiter of the professional 
conduct of the members of the bar of this State.” 


It is difficult to conclude whether 


the decision sets forth a 


new standard of conduct for attorneys or merely reaffirms a stand- 


ard of conduct already 


recognized. 


It is clear, however, that the 


decision is a very significant one and should be carefully considered 


by every practicing atterney so 
cordingly. 
(Due 


members of the staff, the writer 


guide himself ac- 


== 


that he may 


to inability to submit the above editorial to the other 


has not been able to obtain the 


approval or disapproval of the other members.) 





Employment Declines 


New York (ACCN) — A decline 
for the fourth consecutive 
month carried the number of 
persons employed in the U. S. 
down to 59,893,000 in November 
from 60,134,000 in October and 
from the record high peak of 
61,615,000 in July, according to 
the Alexander Hamilton Insti- 
tute. 

Although there was an in-| 
crease in the number of em-’ 


_~ 


ployed persons from _ 1,642,000 
in October to 1,831,000 in Novem- 
ber, unemployment was still rel- 
atively low in view of the reduc- 
tion in employment. This was 
accounted for by the fact that 
the available supply of workers 
showed a downward trend after 
July. The prospect is, however, 
that figures for December and 
January will show a further in- 
crease in unemployment 


| 





Voice of the Bar 


COMMENT AND CRITICISM 
INVITED 





— 
Dear Sir: 
Mr. Ralph W. Wescott’s refer- 
ence to “Uncle > Peter Voorhees of 
Camden” ir 1 in 
December 30, 1948, e ti 
New Jersey aw Jour ‘nal 
ee d 1 examplk< 
of the value clo rela- 
tionship betwee: law pre- 
ee or and law student, which 
our Chief Justice and Court are 
working out under the court 
rules. 
Some ys 
just from 
called at the 
Eckholdt, a 
of Rochester, 
asked Mr. Eckh 
study law in h 
Mr. Eckhold 
what edt 
answer Was: 
eeenee school fc 
money Nave 
asked. ? 
vas the reply. 
our father 
education? 
answer was No. 
think under 
yu had better 
farm, boy was 


the 
he 
rc- 
a classic 
Pea 
ne 
the 


new 


ars age a country boy, 
his father’s farm, 
office of Mr. W. £ 

practicing attorney 
Minnesota, and 
oldt if he might 
is office. 

+ asked the 
ion had had. 
Attendance at 
two terms. 

you, the 


boy 
His 
a 


icat ne 


)I 


any 


for your 
Again the 
nt the 


20 


you 
ances yc 
ack to the the 
asked. 

Once n the lad 
in an earnest Gecisive 
f want to study law. 
Eckholdt was so impressea 
boy’s earnestness that 
to help the youngster. 
He took him into his home, be- 
came tutor, and the lad re- 
mained with him until he com- 
pleted his preparatory. educa- 
tion, nis law studies and was 
admitted tc the bar. No charge 
made for nis tutorage and 

and no charge was made 
for his services law 


answered 
tone: Nou, 


ore 


Mr. 
with the 
he decided 


4i15 


Was 
keep 
by him 
clerk. 
That boy was F 
©, former Secretary of State 
Ambassador to Great 
and proponent of 
Peace Pact. 
Arthur S. Corbin 


Asks Co- -ordination of 
State, Federal Income 
Taxation 


as 
rank B. Kel- 
former 


Britain 
Kellogg 


tne 


Elimin 

tax ad- 
coopera- 
federal] 
Mor- 


York ‘(ACCN) 
of inefficiency 
ation through 
tween sté and 
was urged by 
ll, counsel to the 
Department of 
Taxation and finance, in an ad- 
cress at the 1948 Tax Institute 
Symposium. 


New 
ation 
ministr 
tion be 
ecvernments 
timer M. 
New York 


In 


ate 


will be no uni- 
income taxation 
until the problem is attacked by 
an agency created to deal with 
the problems inherent in ex- 
isting tax laws, Kassell added: 

“I do not believe that such an 
agency would lessen _ states 
rights or that it would mean a 
subordination of the states to 
the federal government. On the 
other hand I —— that it 
would mak more efficient 
tax administrati on cae a saving 
in governmental cost © while 
avoiding harassment of tax- 
payers.” 

There has been no real pro- 
gress in income tax administra- 
tion in the last 30 years, Kassell 
said. He added, however, that 
a certain amount of coordina- 
tion had been achieved between 
the states through reciprocal 
exchange of information. 

He said plans are being form- 
ulated for similar reciprocity be- 
tween the states and the federal 
government. He recommended 
that states adopt federal net 
income as a Starting point in 
determining personal income 
taxes. 

J. K. Lasser, senior- partner in 
2. K. Lasser & Co., certified pub- 
lic accountants, was elected 
president of the Tax Institute 


~~. 


there 
te 


Asserting 
formity in sta 


LEGISLATIVE NEWS 


The following ing bills have been 
introduced in the Legislature. 


| 


Senate 
S-1 Bodine. To provide a 
amOO 200 bond issue for State 
charitable, hospital, 
garg correctional, 
fo ormatory and penal institution- 
building construction, recon- 
struction, extension, improve- 
ment, equipment and facilities 
and for health and welfare uses; 
1 off m proceeds 
Aicoho 
there ic 


from 


re 
re 


«uh 


off real estate 


To provide a bond 
y a veterans bonus 
$165,000,000. (Jud.) 

Hull. Companion bill 
To authorize the Legis- 
ic establish, maintain and 
the operation of a State 
for the purpose of rais- 
y to pay a veterans’ 
(Jud.) 
rbert 
aay’ 


o 


totalin 
S-63 

S-62. 
lature 
control 
Lottery 
lng i 

bonus. 
S-69 He 
$0 


to 


ye 
1U0L10 


. To increase from 
e€ Within 
out cf 


b 


m1 


ust 


mak: 
from 
com- 

“the Watewss 
Act. (L. & 


To 
ulting 
“ment 


iploy 


Compensation 
Assembly 


To 


valide 
ficates 


acter 
masters 


A-72 Salsburg 
10oWwledgments, 
token 
after 
ceased 

(Jud.) 

A-389 Dons 
tion 34:15-12 
Statutes concer: 
Compensation in 
(E,. Ge-5.) 

A-$1 Thomas. 
urday a public 
gards tne transaction 

in State, County 
icipal offices. ‘Munic.) 

A-S4 Wi li and Simmell. To 
make Saturday a public holiday 
in regard to transaction 
iness in State ty and muni- 
cips (Munic 
Business. Failures Rise 

15 Pct. in Dec.; Up 


51 Pct. for Year 


- Business 


To 
oi 
1in¢ 


ito. repeal sec- 
the Revised 
Workmen’s 
Piet cases. 
To make 
holiday 
of 
and 


Sat- 
as re- 
busi- 
mun- 


Mess 
of bus- 


il offices. 


S eotieas 
nignest 


precedin: 
of increase was 
1945-1947 r of 


per cent 
year. the 

well below 
208 per cent 

December 
nearly 39 per cent 
pringing the yearly total to 
$310,566,000, the largest volume 
Since 1935 The sharpest increase 
in 1948 the 69 per cent rise 
in the $5,000 to $25,000 group; 
the smallest rise was 7 per cent 
among failures involving liabil- 
ities of $100,000 or more. 

The Failure Index, relating 
failures, reflected 20 failures for 
every 10,000 Susinesses in oper- 
ation in 1948. While this was 
considerably above the average 
of 14 reported in 1947, it was far 
below the 63 in the prewar year 
1940. 


isc 


llities 


were up 
to $31,731,000 


liak 


Was 


Passaic County Superior 
Court List 


Judge William J. Brennan, Jr., 
newly appointed Superior Court 
Judge, will temporarily assist 
Judge Davidson in the hearing 
of Superior Court actions pend- 
ing in Passaic County. 

It is understood that County 
Court Judges Mac Leod and 
Hinchliffe will likewise tempor- 
arily assist in the hearing of 
Superior Court causes until the 
present crowded calendar con- 
dition is alleviated. 


Hudson County Bar 
Association Bulletin 


Notice of Monthly Meeting 

Thursday, January 27, 1949 
€ P.M. Hudson County Bar Asso 
ciation Library, 930 Bergen Ave 
Jersey City, N. J. 

Judge Robert V. Kinkead te 


Install Officers 
meeting will be featured 
tallation of the officer 
‘ustees. These ceremonie 
iduc 
Judge of the Su- 
and the Assignmer 
County. 


The 
DV 
and tr 
Will be cox 
V. Kinkead, 
perior Court 
eudge for our 


the 


in 


Guest Speaker 

Judge Mark A. Sul- 
livan, Jr., of the Hudson Coun 
District Court, will give a shor. 
talk cn some cf the salient point; 
of the new District Court Prac- 
tice. 

We do not know of anyon: 
who can elucidate the new rule: 
better than Juds ge Sullivan. 

His talk be instructive 
and of much benefit to the mem- 
bers of our Association. 


Pr sid nt 


-resiaent 


will 


Assignments 
will 

1 and 
standing 


Committee 
President Art 
nounce tl! 


of 
tor 


chairmen 
ail the 
1949, 


Lawver’s Fees 
It has been brought 
tenticn that members 
Hudson County Bar, who 
sent employees seeking 
ployment compensation befor: 
the Appeals Tribunal or th 
Board of Re _ Ww the Divisio: 
f Employme in the State 
Jept. of La “oe ‘and Industry, d 
10t make application for coun- 
sel fees. You have a right 
ask for coun fee, and the 
award is gener from $25 t& 
$50. Apparently, Hudson County 
lawyers are in the big money 


class. 


YePreonnel 
personnel 


ccmmittees 


to our 

ot ne 
repre- 
unem- 


ol 


sel 


ally y 


Wage Executions—District Court] 


Objection 
ol 


nas been raised by 
members to the 
Pz rt Vit, of 


our 


to 


"Rule 7:11-5 
the require- 


urts, particula ly 
aving reterence 
ment of “motion notice 

the judgment debtor” on appli- 
cation for wage execution. Let- t- 
ters should be Mr. Willa 

G. Woelper, Administrator 

the Courts, Trer N. J. voic- 
ing vour objection to the amend- 
ment. This matter will also be 


ciscussed at meeting. 


to 
on 
sent 


ston 
1LON), 


our 
Lawyer’s Prayer 


daily le 
members 


the 
our 


, a “case on 

before a trial 

A collection made 

mail, 

acquittal which 

friend from jail. 

A knowledge of wha 

Juris is for, 

pride you have in your nan 

on the door. 

judge who’s in sympathetic 

mood, 

The sheriff’s return, 
ment good,” 

A form in the book 
ar 

Summations 
the Jury. 

Where his stipulation is not 
be found, 

An opponent whose word is 
good as his bond. 

A will to probate, an accounting 
to file, 

A client you’re sure is free from 
guile. 

A classmate you like, making thé 
grade, 

An overdue fee unexpectedly 
paid. 

“Non-suit” granted where it 
helps your side, 

But when sides are reversed. 
“Non-suit denied.” 

A “reference” here, a receiver’ 
ship there, 

All this each day is my legal 
prayer. 


, a night of repose 
a fee in the 





An ¢ saves a 


at Corpus 


The 
ine 


A 
“That judg- 
is 


that suits 


Which click with 


i CT 


ted by Hon. Robere eo” 


W neclig 


11 


Mitch 


ee 
SUT 


a 
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1949 
ASSO 
Ave 





t& 





ne 


fis 


he Ame 





Recommendations Will Be 
Submitted to Delegates’ Meeting ch 


and mercantile 1 
Bar Ass’n 
year meeting of the AmBar 


rican 


Business Law Changes 





It 





aw of able as wan 


to tne 





eal e of delegates at the Edge-' processess.” 
ani er Beach Hotel here com-|  gpeeifical] 
i ‘ing Jan. , INcludes resol- | hat rh, 
bers Pee Saee 
o.. » r 
Leas — 1 
od Disapproving the proposec, i; nl] 
ter fcr the International a two-th 
organization with a rec- Senate, that oe 


mmendation 


Sul- 


agreements. 


favor of bilat- 


+h yey in anv 































American Bar Section Urges 


hence col 


nou 


recommende 


to Db 


is further objected that the 
" permits the organization 


at Chicago, Jan. 31 amend the organic docu- 
—_—_—_——— ments, and to grant particular 

Chicago (ACCN) — The report dispensations fr its commit- 
the section of corporation, ts ng it “undesir- 


In certainty ana 


l- 


constitutional 


oA 


regarded as 
oe entered 


recurrent 


( of the 
1 consent of the 
that ap- 


not 


unt} Approving in substance the! @/ven 1m any form by res- 
horf:Hara bill of the 80th Congress 901Ut tion, and 
dint eparate the hearing func-) %! rat given to 
rac- oi the federal trade com- t of accepted ob- 
sion in section 5 matters. ‘tives in rnational trade by 

yond 3. Disapproving the Case bill t@° mesotation and conclusion 
‘uledf the 0th Congress which ™ the a future of bilateral 
prohibit a plan of reor- @5?eeme es oe 

tive nization of a railroad from af- id content, with sucn, soreign 
‘lemMecting state reguiations relating | 24tions as evidence a disposition 


rvice, operations or rates. 
4. Recommending 
Internal Revenue code to ex- 


Whe 





Mir 


amending 
Smenams irman of 









al-§ the ccverage of the pension) , report as 
. provisions to sole proprie-| jy.) nicer was ny 
cl nd. partners, go fas : 
In urging disapproval of the ere fw h 
proposed charter for the Inter- po .;, ener 
tional Trade organization, the 1 rit Cans 














itains 


that while 










































ai AmBar’s 
isiness law section, stated 
to the propposed 
was prepared by the sec- 


a 
Ham 











am, Chicag< 


ASel 













that 


into such agreements.” 


4 


so-called 


L 


1's committee on foreign com- 
: = 


U 


. Baggett 












eneral objectives are accept- 
pre-M , : nt S 
Ytt-Bble. they would not be attained ee i oil under 
ee ‘the present wording. Thus, ~~...” Te es acre - See 
for “national concept ction 5 of the Federal Trade 
t Racine ~Ee ~,, Commission Act be placed in th 
ind economic matters Sh ae Sa 
Si a eS 7; repo! Maintalns: 
caused “the area Of rea ‘OMmmendatioy 
‘tate a : Sop } Ss recomm endation a 
greement as to methods of at- Bh ets 
? aining them to be disap Ri Be ag Pay: 
yu : Seite shel tae di ‘ts under which the 
t tom Se ee ce trade commission functions, 
ither than expanded over the ge SE ag Paes 
tne A three vears 9 ( ne proceaure in tnosé 
5 Ute x SS es a be affected: 
un Th section 3 n ters 
ney FTC oroad powers of inves- 
q The gat adju- 
: ic ing un- 
ourt NV L 4 ipetition and 
‘3 New Lawyer's stoping 
l by ) acts or prac- 
t P ° ° 
rotective Policy co evened 
tric =! : : ymplaint of compe- 
a This policy gives complete protec- a ae CNS are 
. “ll tion to all Lawyers, whether they ; ° 
a are in General Practice, Title . <m . : : 
> (BM Specialists, Title Searchers, Negli rh legal rules 
)pli-fI gence Attorneys, Patent Attor idence nor the federal rules 
Let- | fe vil procedure are applicable 
lard 7 : j : 1; trial of such cases beforé 
fg) You are insured under this policy ae eee ae oe s 
‘Mil against claims arising from any Me PC ey 
O:C- Mi negligent act, any error, or any l vt” Ss contrary to ali ten- 
>1d- Mf omission occuring in the perform- t f our jurisprudence to ves 
) bef ance of any professional service { in a single body the power to 
q re: ered to your clients. rm imultaneouslv in the role 
Write today for descriptive I IVES EAE ACL Ese Sl mpiainant, 
mphlet and schedule of rates. 5 ) idge and Jury. : 
e tains that the 
sent rocedure has existed 
cs FRED W. ANDRES dptct Se 
ly sin 1936 and tnat prior to 
COMPANY hat the FTC had to bring pro- 
dings in the courts to enforce 
Ose 1180 Raymond Boulevard og pociige toc myabetokier ey 4 
pre. Meiuek & Mu. 2 i orders. that this would not 
; , cio 32470 ipose an undue burden on the 
Mitchell 2-2965 or MArket 3-347 det courts as the FTC only 
isposed of 93 such cases in 1946, 
PUTT TTT TUTTE LPL 
ame = 
, . 














IN NEW JERSEY 


Construction Money for Builders 


HEADQUARTERS for MORTGAGE LOANS 


RESIDENTIAL @© COMMERCIAL @ INDUSTRIAL 


F.H.A. — Veterans’ — Conventional 


Attorneys on the approved lists of recognized Title Insurance 


Companies, may, with their clients’ approval, represent 


foucy M 


280 N. BROAD ST. 
SMBUS ANEUUANAEDAADAAULOLEAUEOUOANOAUOSHASEOEODEGUOOUEOEODEAGOOD SOU EO CO HOO CHEE EEE OHNE 


our Company in closing their loans. 


ELizabeth 5-7400 
@ ELIZABETH, 


ortgagedanoay 


NJ... 





al 










Ge 





Week's Clearings Con- 


tinue Downtrend | 


New York (ACCN) — Bank 
clearings in the lat week con- 


est 








tinued generally below last 
year’s levels, both at New York 
and in the cities outside of the 
metropolis. Total ransactions 
for 25 leading citi he week 
ended Jan. 19 1 $13,729,- 
688,000, 3 per cent below the 
corresponding week of last year 
ré Dun & B ‘eet, In 
The current vo ver 
“ose 4.9 per ¢ pre- 
< tO 
cl 2 f $7,037,- 





055,000 were 
] the 1948 sum, but were 1. 


per cent more than the total 


than 
Lsictii 


of the previous The ag- 
eregate for 24 outside cities ex- 











cluding New York came to $6,- 
692,633,000.» down 4.8 per cen: 
from a year ago, but up 8.4 per 
cent from the prey week. 

and approximaiely 35 in 1947, 
that court trials ild not ex- 
tend the time for osition of 
such eases. “wit he Cement 
snstitute case whi h was com- 
menced before the FTC in 1937, 
end concluded in 1948, 11 years 


ter, and other similar cases.” 


lal 
The above rep Ss prepared 


the section's nmittee on 
monopolies and traints of 
trade, of which W. D. Keith, New 


York, is chairman 
J a Ssapproval 
Case bill (80th Congress 


provides that a plan 


of the 
, Which 


reorgan- 


in urging 





zation of a rail i shall not 
effect state regulations relating 
service, ope yr rates, 

he report mai the 
yublic nter lationally 

annead nsp yn systems 





terstate commer 1S 


Oil 
ce and statc 
mitted te 
ervision of 





ip 
a -“ommerce 

‘ging at the provisions 

( he Internal R le code be 
ended to extend the coverage 
he pension trust provisions 
individual propi rs and 
artners, the naintains 
hat this would the in- 
equities in exis iX pension 
AWS applicable partners and 
soie proprietors yuid en- 


lorms ol 
) pension 


courage 


deine 


non-cor} 
business 


plans for employe 








This report wv prepared by 
the section’s on gen- 
ral part hy which 
John R. Nicholson, Chicago, is 


cnalrinan, ana section's 
speciai committe on the tax 
proposal of which J. Kemp Bart- 


lett Jr., Balt 
Chairman 


1m 


Wh 


,4i1rman 


mmittee 


also summarize elopments 
before the Capehart, now John- 
son, senate commi studying 
the problems raised by Robin- 
son-Patman basi point deci- 
sions of the U.S. Supreme Court. 

The committe reports thai 


in No- 
r, on Jan. 5 


after extensive hearings 
vember and Decembe 





Sen. Edwin C. J Colo- 
rado, the present chairman of 
the senate committee, intro- 
duced SB 236 and Congressman 
Philbin introduced companion 





bil] in the house. 
as stated by Sen 
“clarify the current chaos” in 
the freight absorption issue. He 
said that “not only are business 
men confused but that members} 


of the FTC and its staff are in| 
|complete disagreement as_ to} 


| 


when a seller pay or ab-| 


Alay 


|sorb transportation costs.” 


Wham said that a _ supple-| 
|mental report as to this bill 





would be prepared prior to the 
ean. 31 meeting and after fur- 
ther study had been made. 








Member of Certified Shorthand 
Reporters’ Association 
JEAN WEISMAN 
OFFICIAL REPORTER FOR 
U. S. ATTORNEY’S OFFICE 
24 Commerce Street, 
Newark 2, N. J. MI 3-8031 











| Scheurer 


Johnson to 


The Shop Book Rule 


(Continued from Page 3) 





as to the accuracy of the! 


measurefrents.” 
See also as in accord, Diament 
v. Colloty, Corkran v. Taylor 


! 
| 


supra and Auto Car Sales v.| 


87 N.J.I4 560. But cf. 
N. J. Zine &c. Co. v. Lehigh 
Zine Co. 59 NJ.L. 189. 

3. The entry should intelli- 
gibly describe the item involved. 
In Glen v. Marcus 13 NJ. Mise. 
213 the word “merchandise” was 
held to be meaningless. The 
price must be stated. Hagaman 
v. Case 4 N.J.L. 370. 

4. The original book, that i: 
“The first regular and collected 
record” must be produced. Wig- 


more, supra, sec. 1558. Thus, a 
ledger sheet being the result 


of transfers from a day book is 
per se not admissible. Campa- 
nella v. Bono 120 N.J.L. 435. Em- 
ployees’ report slips or like me- 
moranda are likewise not ac- 
ceptable in this category. Hamil- 
ton v. Fusco Construction Co. 


87 N.J.L. 62; D & L Oil Station | 


Co. v. Foltzer 105 N.J.L. 391. The 
report slips aforesaid are, how- 
ever, competent when taken tc- 
gether with the day book and 
ledger “all forming together 
part of a system of carrying o: 


business.” Diament v. Colloty, 
supra. To the same effect see 
Corkran v. Taylor and Auto 
Car Sales v. Scheurer, supra. 


The failure to produce all of the 
slips does not affect the com- 
petency of the book, but tends 
to impeach its credibility Cork- 
ran v. Rutter, supra; Crescent 
Mfg. Co. v. Klempner 2 NW. 
Misc. 229. Where it affirmative- 
ly appears that day book 
tries have been posted into 
ledger, both books must be pro- 
duced. Bonnell v. Mawha 37 
N.J.L. 147. Where such posting. 
however, is not shown the led- 
ger is not required. Tindall v 
McIntyre 24 N.J.L. 147. 


en- 


5. The condition of the book | 


affects its credibility, not its 
admissibility, e.g. alterations or 
erasures, James v. Harvey 1 
N.J.L. 265; leaves cut out of the 
account, Jones v. DeKay, supr: 
mutilation, Hudson Milling Cc. 
v. Higgins 85 N.J.L. 271. As stat- 
ed in James v. Harvey, supra: 
“Objections of this kind 


Ory 


to the credibility only of the 


testimony and in our opinion 


of this the jury are the proper 

judges.” 

As indicated, the Shop Book 
Rule was developed in order to 
offset the incompetency of a 
party to testify in his own be- 
half and amounted to an ex- 
ception to the Hearsay Rule. 
The numerous limitations af- 
fecting the use of the books 
were evolved to restrict the 
scope of the exception. Despite 
the fact that almost one hun- 
dred years have passed since a 
party’s disqualification has been 
removed there is apparently no 
decision in this state which ad- 
verts to the elimination of the 
raison d’etre of the rule. Logic- 
ally, the reason dying, the rule 
should collapse. Nevertheless, it 
is currently being applied with 
its original impedimenta sub- 
stantially intact. Our economy 
is to a large degree predicated 
upon credit transactions and 
there is a deep-seated need that 
books or other writings kept in 
regular course of business be 
admissible irrespective of the 
nature of the enterprise or sub- 
ject matter and without the 
formalities prescribed by 
ancient ritual. The expeditious 
enforcement of business claims 
is floundering in a morass of 
discredited dogma and it would 
seem that legislation is the only 
solution to the problem. Several 
model acts have been promul- 
gated which admirably fulfi! 
the need and have been adopt- 
ed in many states including the 
the federal government. It is sug- 
gested that they be given con- 
sideration by our legislature. 
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LEGAL FORMS 
ALL COURTS 
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Clinton Title 
and MORTGAGE GUARANTY CO. 
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515 Clinton Ave., Newark 8, N. J. 
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LEGAL NOTICES 








STATE OF NEW gor 
DEPARTMENT OF STA 


CERTIFIC ATE OF DISSOL t TION 








corporation of this State whose 




































rrporati 








to whom these presents may, come, 


AS, It appears to my Satisfaction, 









ly a rentic ah record of the pr oceed 

for the voluntary dissolution thereof, | ‘ 
unan r f ] the stock 
deposit« that 





Mit RODYNE oo NGINES 





situate 
City of 















] ate 
THE R 
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OF NEW JI RSE Y 
\IePM v1 OF Sl 2. 

ATI OF DISSOLUTION 

m NESE cr may ( me 





RwWAS, It a 





s, deposited in my. office, 
HOM HOLDING oO IN( 
! S vhose 














‘orporations 








poration, 
































corporation 

























rses 
Certi f Dissolutic 
TAP REPORE, I, the ry of 
the ite of New Jers reby 
that the said corporatior the 
first day o December ir 
a duly executed and n- | 
writir ] said | 
de 
whic) i 
said 
I 
i d f 
t rr 
of Decer 





STATE OF NEW JERS! Y 
DEPARTMENT OF STATI 
ERTIE I ATE OF DISSOL.| TION 


» whom these presents 1 m 











do ree tl 1 
iry t ! 
S¢ fa t 
1 tt t 
co 
Av 
Essex 
sey (Julins I r 
‘ ind ge t 
whom ssl y tk s has 
with 4 14, 
tions creneral Sta tes 
Jersey preli t ssuing 
Certifiea of 








heads badicbelnae Lo Secretary of 
the State of New Jersey by 
that the 
first day 
a duly 
writing 


which 





TIMONY WHEREOF, I 
have hereto set my hand and a 
fixed my officia 
this Thirty 





and forty-eight 
LIOYD B. MARSH, 


Secretary of State 


an. 13, 20, 27 $12.50 





STATE OF NEW JERSE ry. 
DEPARTMPNT OF STA’ 


CERTIF ICATE OF DISSOLU TON 


3 


to whom these presents may come, 


Greeting ¢ 
WHEREAS, It annears to my satisfaction. 


authenticated record of the proceed 

the voluntary dissolution thereof, 
unanimous consent of all the stock- 
deposited in mv office, that 





105 BROAD STREET, NEWARK 





CORPORATION 


corporation of this State. whose principal 





situated at No. 1060 Broad Street, 
Citv of Newark. County of Essex, 
of New Jersey (Maurice S. Trotta, 


the agent therein and in charge there- 





whom process may be served), has 
with the requirements of Title 14, 





Corporations, General, of Revised Statutes 


a4 the State of New’ 3 





Jersey, preliminary to the is 
Certifieate of Dissolution 
THEREFORE. I, the Secretary of 


State of the State of New Jersey, Do Hereby 


that the said corporation did, on the 


Thirty-first day of December. 1948. file in 
office a duly exeented and attested con 


corporation, executed by all the stoc khold 


writing to the dissolution of saic 





which said consent and the record 
proceedings aforesaid are now on file 


in my said Once as nrovided 








Ivy 7 
TESTIMONY WHP REOF, 1 
have ert set my hand and af- 
fixed mv official seal at_ Trenton, 
this Thirty-first y of December, 
A. D., one thousand nine hundred 
and forty-eight 
LLOYD B. MARSH, 
Secretary of State. 
o7 $12.80 








Jan. 13, 20, 27. : 














Surrogate of the Cou inty 
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OF MOSES BALIS d 
nt to the order of eee : H 
Surrogate of the County of Essex 

y made, on the mn of the! 
yned, Executors a 
given to the creditors 
to exhibit to the snbseri 
“oath or affrmation, their claims i 
against the estate of said deceased 
“six months from_ this date. or they 











will be forever barred from prosecuting or 


recovering the ome oe 





against the snbscribers 
VING LASKOWITZ 
1 RAEL I. BERLIN 


JACOR LUBETKIN, Attorney 

) Clinton — 

»watk 2. 2 

lp3.—Jan. 13, 20, 27, Feb. 3, 10 
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Announcements 


Paul R. 
Jan Houten St., 
will continue to engage 
he general practice of law. 
Toscano, Jr. 


ames V. an- 


mounces the opening of his law 


s for the general practice 
t 71 Main St., Lodi. 


nf jaw at 


LEGAL NOTICES 








NEW JERSEY 
T OF STATE 
PILING “OF 


DISSOLUTION 





RS To 


tl is. T 
S A.D 
LLOYD B. MARSH, 


STATE , OF NEW JERSEY 
DbVARTMENT OF S'TATE 
RITE IL ATE OF DISSOLUTION 
ym these presents may c 


0 » wi sme 





vide 
"IMONY WHEREOF, 

o set my hand and 
official seal, at Trento 
ninth day of Decer 
thenusanc nine hundred 
ight. 
,MARSH, 


tate. 
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rty-e 
LLOYD. B 


Secre! 








January 3 
HILLEBER1 





LIUS 





GEORGI 





2 Street 


13. 2 
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FOREIGN ATTORNEYS | 


MEXICAN ATTORNEY 


gistered with Merican Consulate 
Graduate U. 8. Law School 
Mezican Immigration Cases 


Luis Rojas de la Torre 


59 East 42nd Street, N.Y. 
MUrray Hill 2-0780 


7 
‘ 


. Feb 
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MEXICAN LAWYER 
Repistered with Mea#ican Consulate 
LORENZO J. ROEL 
149 BROADWAY, NEW YORK 
BArclay 7-4796 











Gordon anncunces NEGLIGENCE 
he removal of his offices to 290 
Paterson, where 
in 


DIGESTS OF RECENT OPINIONS 


testimony that they did not 
their alleged negligence, nor 
feel any jolt or bump when 
their truck passed cver it, held 
to raise a factual issue of neg- 
ligence. 

Dig from an opinion by 
stwood, J. rendered January 
14, 1949. Superior Court, Appel- 
Division. Baker v. Kaplan. 
respondent—Henry C. Berg. 
appellants—Harry E. Wal- 
burg (Cox & Walburg). 
efendants appeal from a 
ment rendered against them 
> District Court Judge sit- 
Without a jury. 


ested 


n. 












ning of April 11, 
defendants drove their truck, 
with dual wheels upon 
; farm premises to pick 
They drove up the 
sway to the barn. It was 
k and it was allegedly during 
trip that they ran over and 
plaintiff’s dog. The suit 
was for damages for the death of 
the dog. The dog was tied by a 
‘hain to a dog house 15 ft. back 
ym the driveway, the chain be- 
15 to 24 ft long. Defendants 
not see nor hear the dog and 
not know such an accident 
red, though the truck 
traveling 5 to 7 miles per 
and the headlights were on. 
There was no eyewitness to the 
accident. The dog’s body lay in 
the driveway when plaintiff's 
brother found it about a half 
ur after defendants had left. 
testified he knew the dog was 
ive when plaintiffs came on 
e premises; that a short time 
ifter they left he saw the dog 
lying in the driveway and on ex- | 
mination discovered that it had 
killed; that the following 
rning he saw the tracks of 
wheels leading to and di- 
ectly over the head of the dog 
which was crushed and lying in 
pool of blood. It was fairly in- 
from the evidence that 
efendants’ truck had passed 
dog killing it and de- 
fendants do not seriously dispute 


lis assertion. 


the ev 
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two COWS. 








occur! 
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ver the 





contend that at 
iff proved merely the 
of an accident 
led to produce any evidence of 
igence chargeable to de- 
Thus the question is 
any evidence from 
wnicn an inference of negilig- 
ence imputable to defendants 
1ight be properly and logically 
wn. Defendants’ admission 
they did not see or hear 
the dog, nor feel any jolt 
bump, created a_ factual! 
as to their negligence. The 
below could, as it appar- 
ently did, infer that if the oper- 
ator of the truck had exercised 
> care he would have observed 
> dog in time to avoid the col- 
lision, and that the requisite de- 
of care was not here exer- 
The issue being a factual 
e, this court will not disturb 
he findings of the court below. 
Affirmed with costs. 


1dants 















gree 


cised. 














New District 


1 Pad - $2.50 


(Including Latest Amendments) 
FOR ALL COUNTIES 


- Immediately Available - 

rive +4050—N. J. Summons & 

¥ In Pads of 100 Forms for Convenience 

5 Pads - $2.25 per Pad 

+4040 N. J. Affidavit & Order for Wage Execution—Dist. Court 
At Regular Catalogue Prices 


These Forms Have Been Approved by the 


Court Forms 


Complaint—District Court 


10 Pads - $2.00 per Pad 





Responsible 


Authorities 





67 Springfield Ave., Newark 3 


We will gladly furnish quotaticns 
on special printing 


ALL-STATE OFFICE SUPPLY CO. 


MArket 2-4290 











' grandparents 


|} home during 


and | 


| ber 22, 1948, and before 
| stitution of 


Defendants’; VISITATION — PARENT AND| Plaintiff herein in the Ocean | « AMPANELLA, 


| 


| CHILD — Equity has jurisdic- | 


visitation of infant children 
and exercises its jurisdiction 
for the best interest of the in- 
fant. 


—trandparents will be given 
the right of visitation of a 
grandchild where the court 


is satisfied of their character 


and fitness. 


Digested from opinion by 
Hillenbach, A. M. Superior Court, 
Chancery Div. Rose v. Rose. 

This matter is before the court 









on habeas corpus, the paternal 
granaparent seeking visitation 
ef an infant child in the custody 
of his mother. The father was 
Killed in Service. The mother 
lived with her mother and gave 
birth to the child there. The 
mother made regular visits with 
the child to the p il grand- 


Mother’s 
in alter- 


parents’ home un 
Day in May 1944, w 
cation arose as 2 resi 
defendant 
ment against 





hen 


resent- 
paternal 
efused them 
Plaintiff 
through 
a resump- 
to no avail 


developed a 

the 
and 
the right of visitation. 
made numerous efforts 
third parties to secure 
tion of this visitation 


and then brought this action. 
There is no question as to the 
character and fitness of the} 
plaintiff. The court is satisfied 
that the refusal of visitation is 
borne of ill feeling between the 


defendant and plaintiff 






The jurisdiction of this court 
to control the custedy and visi- 
tation of infant children is well 


settled. The inquiry is always 
wnat is for the best interest of 
the infant. The love and affec- 
tion of a grandfather for his 
grandson, the moral and mater- 
ial advantages to a child de- 
rived from the association with 
and love bestowed by his grand- 


parents are common knowledge. 
To destroy such a heritage is| 
surely not acting for the best in- 


| terest of the child. 


therefore be 
grandchild 


The plaintiff will 
allowed to visit his 


every Sunday from 2 to 5 P. M. 
at the home of defendant, and, 
if he so desires, may take the 
child away from the mother’s 


the tation per- 

iod. 

PLEADING Failure of the 
complaint to set up an equit- 
able cause of action is no 
ground for summary judgment 
though it is entitled in the 
Chancery Division, if it suf- 
ficiently alleges a cause of 
action at law. 

PRACTICE — RULES — Under 
Rule 3:42-1 the Superior Court 
may order removed to it an 
action pending in a County 
Court involving common ques- 
tions of law or fact. 
Digested from an opinion by 


Jayne, J.S.C., rendered Jan. 17, 
1949. Superior Court, Chancery 
Division. Schwartz v. Gaul. For 
plaintiff -— Robert A. Lederer. 
For defendant Milton Miller 
‘(Julius Cohn, appearing). 
Application is made for a 
summary judgment in favor of 
the defendant solely upon the 
ground that the complaint here- 


in entitled in the Chancery Di- 
vision fails adequately to allege 


a cause of action for specific 
performance. The complaint, | 
however, does sufficientiy allege 
a cause of action at law for the 
breach of the contract; hence |} 
the application for summary | 
judgment for the defendant 


must be denied. 

It is revealed that on Novem- 
the in- | 
action 
eleigh Gaul, 


the 
in this court, 


Courr Pres: 
LAW printers. 


120 CEDARST. NEW YORK 
REeter 2-2544 
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Eth 














see nor hear the dog killed by | tion to control the custody and | 


t of which | 


| parties 
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|the defendant herein, com- | Bankruptcies 
| menced an action against the} 

































Kaplan, I/T/a 
Restaurant, ; 

vol. ; liab 
$2,647.45 
Cahill; solr 


Santo, 2 Clinton Ave. 
County Court, Law Division, re} 3s'3 C1, Whi «tani , Mate 
iating to the-same transaction ah me Ro wr: as William Chilld- 
| Since the actions evidently in- — ; Highland Park ; 
| volve common, and perhaps the} {0!.;_Ne>, 9%.S86.50; genets $1,000; rete. 
|same, questions of law or fact, ‘ORI. —_ Daniei and Bernard Cowan, 
en order will be made removing] Ave. Nwk.: 299 Schuyler Ave... Kearny ; 
the action in the Ocean County| {0° lish. 75; aseets $5,819.03; reff, 
Court and consolidating it with] Weelans & Cahill; solr. Cocchiarella & 
|the present action in this court. | iri . Nwk; 
R. 3:42-1. Weclane it Cahill; i “hasta: 

The Division in which the} 17 vie Ine nae tay. 
consclidated action may be ap-| | Paterson: invol; ‘refr. ’Weelans & Cahill 
propriately tried will be determ-| ea ee ae ae 
| 


ined at the pre-trial conference. | 
ANNULMENT — Held, wife en- 
titled to annulment of uncon- 
summated marriage where} 
husband procured a civil mar- 
riage on false promise to sub- 














Asse ts $445; 
Narol & 





Weelans & Cahill; solr. 





SCOTTY’ Ss, for 
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a ae XI. 136 Cart 
sequently have a_ religious! s279.s0s 10, e 
marriage. SZ0TOK, “Andrew. Michael, 1406. Barry 
—The quality and kizd of fraud | satote “oltahray Watkien a test ae 
required for an annulment of}. frenk Cohn: 119 : 

z | YOUNG, Charles & Vernon Roth, I/T/A 
an unconsummated marriage} Charlie's Resiaurant, 101 So. “Vermont 
is less than that required for| ‘(Ntinnie City: ‘vol.; tie 360,732.98: 
a consummated marriage, and,| assets $5,500" Hal ; $35 199.92 5 assets 
in such case, any fraud which)  Blomberz & Bertram M. Saxe; 1-12 
would render a contract void | ZDOLI ‘aroline, 302 Miller St., Nwk; vol.; 
bo . a liab 78 assets $175: refr. Weel- 
able mav be sufficient. ans & Cahill; soir. James N. Pappas; 1-20 
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Digested from an opinion by 
Wachenfeld, J. rendered Jan. 17 
1949. 


in the procurement of a contract 
»|is ground for vitiating the con- 
Supreme Court. Akrep V.| tract applies to marriage con- 
Akrep. For appellant —Charles| tracts, as well as to others, but 
Blume. For respondent nO} with certain restrictions neces- 
appearance. | sary because of the peculiar na- 

An annulment of an uncon-|ture of such contract and pub- 
summated marriage is sought by) lic policy. Where the marriage 
the alleging she was in-|has been consummated, the 
duced to consent to a civil mar-| fraud necessary to justify an 
riage by fraudulent representa-| annuJment must be one which 


wife, 


ticns made by the husband that | “affected an essential of the 
there would thereafter be a re-| marriage relation”. But where 
ligious ceremony. | the marriage is unconsummated, 

Tne parties met at night school|the public concern is not as 
and agreed to marry in the | great, and hence the kind of 
Catholic Church sometime in | fraud necessary to justify annul- 


is lessened. In such in- 
any fraud which would 


June i947, but in April 1947 re-; ment 
spondent prevailed upon plain-| stance, 


tiff to go through a civil cere-|render a contract voidable is 
mony. She was a Catholic and| sufficient for annulment. 
he represented himself to be of Applying these principles to 


the same faith which was not so. | the facts and proofs here sub- 
After the civil ceremony the| mitted, the court finds there was 
had dinner and then |: fraud sufficient to justify an 
parted. They remained separ-| annulment. 
ated and when June arrived | Reversed and remanded. 
though asked to do so, defend- | 
ant refused to have a religious 
ceremony. She testified she 
would not have married had she| 
known he would not keep his} 
rromise. 
The court below apparently | 
conciuded there was no proof 
that defendant had determined | - 
before the marriage not to go| 
through with the religious mar-| 
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riage. From a careful study of| Seymour Agency, Inc. 
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Superior Court Schedules and 


ATLANTIC COUNTY CUMBERLAND COUNTY 
Superior Court Law Div.— 
Law Div.— | Hon. Frank T. Lloyd, Jr. 
Hon. Frank T. Lloyd, Jr. | Trials commence Mar. 21. 
Trials to Feb. 24. | Motions and pretrials—Jan. 28. 
ea eb 418. gee rag 
a se ate Hon. Wm. R. J. Burton 


Chan. Div.— : ae oe 
Hon. Vincent S. Haneman. “ae and motions every Thurs 


Motions and pretrial conferences 
--Feb. 4. ESSEX COUNTY 
Final hearings—Week of Jan. 31. Law Div.— 
Matrimonial Div.— Hon. Wm. A. Smith. 
Hon. Wm. R. J. Burton Hon. Joseph L. Smith. 
Trials and motions every Mon- Hon. Daniel J. Brennan. 
day. Trials—Monday thru ‘Thursday 
BERGEN Motions and pretrials — Every 
Law Div.— Friday. 
Hon. J. Wallace Leyden. Chan. Div.— 
Trials to Mar. 4. Hon. Walter J. Freund. 
Motions—Every Friday. Hon. Alfred A. Stein. 
Chan. Div.— Judge Freund will hear contest- 
Hon. John Grimshaw, Jr. ed motions at the Court House 





COUNTY 


Motions — At Hackensack: Feb. on Jan. 28, and uncontested 
4, 18, at Paterson, Jan. 28, Feb. motions on Feb. 4, Pretria! 


ii. 

Matrimonial Div.— 

Hon, William A. Hegarty. 
Trials—Weeks of Feb. 7, 21. 
Motions—Jan. 28, Feb. 11. 

BURLINGTON COUNTY 
Law Div.— 

Hon. Robert V. Kinkead. 
Trials concluded. 

CAMDEN COUNTY 
Law Div.—Hon. Haydn Proctor 
Trials—to Mar. 3. 


and final hearings are heara 
daily except Friday. 

Judge Stein will hear contested 
motions at the Court House on 
Fek. 4 and uncontested mo- 
tions on Jan. 28. 

Matrimonial Div. 

Hon. C. Thos. Schettino. 
Hon. Herman E. Hillenbach 

Motions and pretrial hearings 
heard every Friday at Hall of 
Records, Newark. Trials Mon- 
day through Thursday, at Hall 





Motons and pretrials—Jan. 28, 
Feb. 4. of Records. 

Chan. Div.— GLOUCESTER COUNTY 
Hon. Vincent S. Haneman. ne ; 

-Motions and pretrial confer- Law Div.—Hon. Haydn Proctor 


Trials commence Mar. 7. 
Motions at Camden Jan. 28, Feb. 
4. 


ences—Jan. 28. 
Matrimonial Div.— 

Hon. Wm. R. J. Burton 
Trials—Every Tuesday, Wednes- 

day and Friday. 
Motions—Every Friday. 


CAPE MAY COUNTY 
Law Div.— 
Hon. Frank T. Lloyd, Jr. 
Trials commence Feb. 28. 
Motions and pretrials—Feb. 11. 





HUDSON COUNTY 
Law Div.— 

Hon. Robert V. Kinkead. 
Trials now in progress. 
Motions—Fridays. 

Pretrials on all available days. 
Chan. Div.— 

Hon. Henry T. Kays 
Trials—Tues., Wed., Thur. 
Motions—Every Friday. 


Matrimonial Div.— 

Hon. David A. Pindar. 
Trials—Monday thru Thursday. 
Motions — every Friday at the 

Court House. 


HUNTERDON 
Matrimonial Div.— 
Hon. Donald H. McLean. 
Motions—Every Fricay at Tren- 
ton, and Feb. 3 at Somerville. 


MERCER COUNTY 
Law Div.— 
Hon. Raiph J. Smalley. 
Trials commence March 7. 
Motions—Feb. 4, 18. 
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PEICENSED Elizabeth 2-3359 | Chancery Div.— 
aoe a co Hon. Wilfred H. Jayne. 
BONDED 2-4644 | vtotions will be heard every Fri- 


day at the State House Annex. 
Matrimonial Div.— 

Hon. Donald H. McLean. 
Motions-—Every Friday at* Tren- 

ton. 
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Notes 
MIDDLESEX COUNTY 


Law Div.—Hon. Ralph J. Smalley 


Trials now in progress. 
Motions—Jan. 28, Feb. 11. 
Matrimonial Div.— 

Hon. Nicholas A. Tomasulo. 


Motions—Every Friday at Court ;', 
Hearings = 
daily at Court House, Elizabeth. 


House, Elizabeth. 


MONMOUTH COUNTY 
Law Div.— 

Hon. Thomas Brown. 
Motions—Fridays. 
Trials—Mon. thru T 
Matrimonial Div.— 

Hon. Donald H. McLean. 
Motions and trials—Feb. 38. 

MORRIS COUNTY 
Law Div.— 

Hon. J. Wallace Leyden. 
Trials commence Mar. 7. 
Motions every Friday at Hack 

ensack. 

Chan. Div.— 
Hon. John Grimshaw, Jr. 


hur. 


Motions will be heard at Hack- 


ensack, Feb. 
son Jan. 28 and Feb. 11. 
OCEAN COUNTY 
Law Div.— 


Hon. Wm. A. Smith. 


4 and at Pater- 


{ 
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SUPERIOR COURT OF NEW JERSEY 
CHANCERY DIVISION, ESSEX COUNTY RATE Thirty cents per sgate 
Docket No.’ 158-415 line. Count six words to iine. 
LOUIS D'ADDARIO, et als., Plaintiffs, PHONE — MI 2-0075 or sené 
s. DRNEST })"ADDARIO, Defendant. TORE ony 
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Motions may be moved on any » 


Friday at Newark. 
Matrimonial Div.— 
Hon. Donald H. McLean. 


Motions—Every Friday at Tren- ° 


ton. At Freehold Feb. 8. 


PASSAIC COUNTY 
Law Div.— 

Hon. Robert H. Davidson. 
Trials now in progress. 
Pretrials—Fridays at 2 P.M. 
Motions—Every Friday. 

Chan. Div.— 

Hon. John Grimshaw, Jr. 
Motions—At Paterson, Jan. 28 

Feb. 11: at Hackensack, Feb. 4 
Matrimonial Div.— 

Hon. Wm. A. Hegarty. 
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Trials—Weeks of Jan. 31, Feb. 14. 


Motions—Feb. 4, 18. 


SALEM COUNTY 
Law Div.— 

Hon. Frank T. Lloyd, Jr. 
Trials commence Mar. 14. 
Motions—At Atlantic City, 

Feb. 4. 18. 


SOMERSET COUNTY 
Law Div.— 

Hon. Daniel J. Brennan. 
Trials concluded. 

Matrimonial Div.— 

Hon. Donald H. McLean 
Motions and trials—Feb. 3. 

SUSSEX COUNTY 
Law Div.— 

Hon. Robert H. Davidson. 
Trials—Concluded. 
Motions—Every Friday at Pater- 

son. 

UNION COUNTY 
Law Div.—Hon. Frank L. Cleary. 
Trials—Mon. thru Thur. 
Motions and Pretrials—Fridays 
Matrimonial Div.— 

Hon. Nicholas A. Tomasulo. 
Motions every F 

daily. 
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